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In re Mguel DEVI SON-Charles, Respondent
File A45 382 757 - Oakdal e

Deci ded Septenber 12, 2000
Deci ded January 18, 2001

U. S. Departnment of Justice
Executive O fice for Immigration Review
Board of I mm gration Appeals

(1) An adjudication of youthful offender status pursuant to Article
720 of the New York Crimnal Procedure Law, which corresponds to
a determ nation of juvenile delinquency under the Federal Juvenile
Del i nquency Act, 18 U. S.C. 88 5031-5042 (1994 & Supp. |1 1996),
does not constitute a judgnent of conviction for a crine within
the neaning of section 101(a)(48)(A) of the Inmgration and
Nationality Act, 8 U S.C. § 1101(a)(48)(A (Supp. 1V 1998).

(2) Under New York Law, the resentencing of a youthful offender
following a violation of probation does not convert the youthful
of fender adj udi cation into a judgment of conviction.

Pro se?
Jerry A. Beatmann, Assistant District Counsel, for the Inmmgration

and Naturalization Service

Bef or e: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairman;
SCI ALABBA, Vice Chairmn; HEI LMAN, HOLMES, HURW TZ,
VI LLAGELI U, FI LPPU, COLE, ROSENBERG, MATHON,

1 The record reflects that the respondent’s counsel failed to file
a notice of entry of appearance, although he continued to represent
t he respondent on appeal. We will therefore send a courtesy copy of
this decision to respondent’s counsel .
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GUENDELSBERGER, JONES, GRANT, MOSCATO, and M LLER, Board
Menmbers. ?

GRANT, Board Menber:

In a deci sion dated Septenber 28, 1999, an | nmm grati on Judge found
the respondent subj ect to renoval pur suant to section
237(a)(2)(B)(i) of the Immigration and Nationality Act, 8 U S.C
8§ 1227(a)(2)(B)(i) (Supp. IV 1998), as an alien convicted of a
control |l ed substance violation, found himineligible for relief from
renoval , and ordered him renoved from the United States to the
Dom ni can Republic. The respondent has appeal ed fromthat deci sion.
The appeal will be sustained and the renoval proceedings wll be
t er mi nat ed.

. BACKGROUND

The respondent, a native and citizen of the Dom ni can Republic, was
admitted to the United States on or about April 29, 1996, as a
| awf ul pernmanent resident. On January 13, 1999, the Immigration and
Naturalization Service issued a Notice to Appear (Form |-862)
alleging that the respondent had been convicted of attenpted
crimnal possession of a controlled substance in the third degree,
in violation of sections 110 and 220.16 of the New York Penal Law.
The respondent deni ed both the all egation that he had been convicted
and the charge of renovability. He requested that the charges
agai nst him be dism ssed and that the proceedi ngs be term nated.

The respondent asserted that he was a yout hful of fender rather than
a convicted crimnal. He subnitted certified court records to
establish that he was adj udi cated a yout hful offender under Article

2 Fred W Vacca, Board Menber, participated in the deliberations
concerning this case, but retired prior to the i ssuance of the final
deci sion. Noel A Brennan, Cecelia M Espenoza, and Juan P. Osuna,
Board Menmbers, did not participate in the decision in this case.
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720 of the New York Crimnal Procedure Law.® The records reflect
that on August 20, 1992, the respondent pled guilty to attenpted
possession of a controlled substance in the third degree. At the
time of sentencing on October 6, 1992, the respondent was
adj udi cated a youthful offender in the Suprenme Court of New York,
County of New York, and was sentenced to 5 years’ probation.*

The respondent al so submitted a court record entitled “Sentence and
Commitnment,” revealing that on October 13, 1998, after pleading
guilty to violating his probation by failing to report to his
probation officer, he was resentenced to a 1-year term of
i mprisonment.® In addition, the respondent subnitted a record dated
April 21, 1999, fromthe Supreme Court, New York County, certifying
the follow ng:

[I]t appears froman exam nation of the Records on file in
this office, that [o]n 10/6/92 the above named Defendant
was adjudicated a Youthful O fender. Further that wupon
t hat adj udi cati on, the Defendant was sentenced by the Hon.
Franklin Weissberg, a Justice of the Suprene Court to
5 years probation. On 10/ 15/98 probation was tern nated

3 W acknow edge the respondent’'s assertion that the docunents
relating to his youthful offender adjudication are confidential and
unavai l able, and that the Service violated the statute by using
these records. See N.Y. Crim Proc. Law 8 720.35(2) (MKinney
1996) . W are not in a position to determ ne whether such a
violation has, in fact, occurred.

4 The record reflects that on Septenber 1, 1993, the court inposed
addi tional conditions of probation on the respondent, apparently
extendi ng the period of probation.

5 Despite conflicting evidence regarding the respondent’s date of
birth, neither party contested the Imrgration Judge's finding that
the respondent was 25 years old on October 13, 1998.
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unfavorably & Def endant was resentenced to 1 year NYC Dept
of Corrections by the Hon. Renee Wite.®

The Service, relying on the sane certified court records, asserted
that the respondent was ineligible for youthful offender treatnent
when he was resentenced in October 1998 because he was 25 years old
and had already been adjudicated a youthful offender follow ng a
fel ony conviction. The Service noted that, in resentencing the
respondent, the court did not indicate that he was adjudicated a
yout hful offender. Thus, the Service argued that the respondent’s
October 13, 1998, resentencing constituted a conviction for
attenpted crim nal possession of a controlled substance inthe third
degr ee.

Based on the court records provided, the Immgration Judge found
t he respondent renovabl e as charged. The | nm grati on Judge accepted
the Service's argunent that the respondent was ineligible for
yout hful of fender treatnment in October 1998, because he had al ready
been adj udi cated a yout hful offender follow ng a fel ony conviction
The Imm gration Judge found further that the definition of the term
“conviction” at section 101(a)(48)(A) of the Act, 8 US.C
8§ 1101(a)(48)(A) (Supp. IV 1998), gives no effect to state
rehabilitative statutes such as the New York youthful offender
statute at issue in this case. See Matter of Roldan, Interim
Deci sion 3377 (BI A 1999).7 Thus, he concluded that the respondent’s
October 13, 1998, resentencing constituted a conviction within the
meani ng of section 101(a)(48)(A) of the Act.

6 The reference to Cctober 15, 1998, as the date of resentencing
appears to be incorrect, because the “Sentence and Conmtnent”
reflects that the respondent was resentenced on October 13, 1998.

7 We note that the United States Court of Appeals for the Ninth
Circuit recently reversed at | east certain portions our of decision
in Matter of Rol dan, supra. See Luj an-Arnendariz v. INS, 222 F.3d
728 (9th Cir. 2000). As we have determ ned that Matter of Rol dan
does not control the outcone of the instant case, the ruling of the
Ninth Circuit has no bearing on our decision.
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Il. 1Issues on Appeal

We nmust decide whether either the respondent’s 1992 yout hful
of fender adjudication or his 1998 probation violation and
resentencing constitutes a conviction for inmmgration purposes.
This determnation requires us (1) to reevaluate our prior
deci si ons, such as Matter of De La Nues, 18 |1 &N Dec. 140 (BI A 1981)
(holding that an adjudication of juvenile delinquency is not a
conviction for a crinme within the nmeaning of the Act), and Matter
of Ramrez-Rivero, 18 I&N Dec. 135 (BIA 1981) (same); (2) to
det er mi ne whet her the New York procedures at issue conmport with the
federal standard of juvenile delinquency set forth in the Federa
Juveni |l e Delinquency Act, 18 U.S.C. 88 5031-5042 (1994 & Supp. |
1996) (“FJDA"); and (3) to deci de whether our precedents survive the
enactnent of the statutory definition of the term “conviction” by
section 322(a)(1l) of the Illegal Imrigration Reform and | nm grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-628 (“II RIRA").

I1l. THE RESPONDENT’ S 1992 YOUTHFUL OFFENDER ADJUDI CATI ON
A. Board Precedent

We begin our analysis with the unstated assunption by the parties
in this case that the respondent’s October 6, 1992, youthfu
of fender adjudication, by itself, does not constitute a conviction
for inmgration purposes. The Service has not alleged that the
respondent’ s yout hful of fender adj udi cati on constituted a conviction
for a controlled substance violation, thus rendering himsubject to
removal under section 237(a)(2)(B)(i) of the Act. Nor did the
I mmi gration Judge make such a finding. Although we agree that the
respondent’ s 1992 yout hf ul of f ender adj udi cati on does not constitute
a conviction for inmmgration purposes, we consider it appropriate to
articul ate our reasons for so finding, particularly in light of the
recently enacted statutory definition of “conviction” at section
101(a) (48) (A) of the Act.

We have consistently held that juvenil e delinquency proceedi ngs are
not crimnal proceedings, that acts of juvenile delinquency are not
crinmes, and that findings of juvenile delinquency are not
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convictions for inmmgration purposes. See, e.g., Matter of De La
Nues, supra (applying FIJDA standards to determ ne whether an act is
a delinquency or a crine); Matter of Ram rez-Rivero, supra (sane);
Matter of CM, 5 1&N Dec. 327, 329 (BI A 1953) (finding that changes
inthe imrgration |laws did not affect prior adm nistrative hol di ngs
that juvenile delinquency is not a crinme); Matter of F-, 4 |&N Dec.
726 (BIA 1952) (ruling that an offense committed before the
of fender’s 18th birthday was an act of juvenile delinquency, not a
crine); Matter of A-, 3 I&N Dec. 368, 371 (BIA 1948) (stating that
juvenile delinquency is not a deportable or excludable offense);
Matter of ON, 2 I&N Dec. 319 (BIA, A G 1945) (holding that a
crime conmitted by a nminor in a foreign jurisdiction need not be
considered a crinme involving noral turpitude if the m nor woul d have
been treated as a juvenile of fender under United States | aw); Matter
of MU-, 2 I&N Dec. 92 (BIA 1944) (holding that the respondent’s
adm ssion of a crime committed at age 15 was an adm ssion of
juvenil e delinquency for which he could not be deported).

We have also held that the standards established by Congress, as
enbodi ed in the FIDA, govern whether an offense is to be considered
an act of delinquency or a crine. See Matter of De La Nues, supra.
See generally Matter of Rodriguez-Rodriguez, InterimDecision 3411
(Bl A 1999) (recognizing that renpoval proceedings are a function of
federal law, so application of the relevant federal law is
appropriate). The FJDA nmakes it clear that a juvenile delinquency
proceeding results in the adjudication of a status rather than
conviction for a crime. See 18 U.S.C. 88 5031-5032. We concur with
the established viewthat juvenile delinquency adjudications are not
crimnal proceedings, but are adjudications that are civil in
nature, wherein the applicable due process standard is fundanmental
fairness.® See MKeiver v. Pennsylvania, 403 U S. 528, 541 (1971);

8 W note the sinlarity between juvenile delinquency proceedings
and renoval proceedings. Li ke juvenil e delinquency proceedings,
renoval proceedings are civil in nature and are not considered a
crimnal process that may result in punishnent. In addition, in
both juvenil e delinquency proceedi ngs and renoval proceedings, the
appl i cabl e due process standard i s fundanental fairness. See Matter

(continued...)
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In re Wnship, 397 U.S. 358, 365-66 (1970); In re Gault, 387 U.S. 1,
17 (1967).

B. New Yor k and Federal Statutes

We find that the New York yout hful of fender adjudi cati on procedures
set forth in Article 720 of the New York Crim nal Procedure Law are
simlar in nature and purpose to the juvenil e delinquency provisions
contained in the FIJDA. Section 720.35(1) of the New York Crimna
Procedure Law specifically states that a youthful offender
adj udication is not a judgnent of conviction for a crime or any
ot her offense. Under the New York statute, the court first
det er mi nes whet her a youth (a person charged with a crine alleged to
have been comitted when he was at | east 16 years old and | ess than
19 years old) is an “eligible youth,” that is, a youth who has not
been convicted of certain violent felonies, who has not previously
been convicted of and sentenced for a felony, and who has not
previously been adjudicated a youthful offender following a
conviction for a felony. See N.Y. Crim Proc. Law 8§ 720.10(2)
(McKi nney 2000). Once the court determnes that a youth is an

“eligible youth,” it proceeds to a nore specific determi nation
whether the eligible youth should receive youthful offender
treatment. 1d. § 720.20(1). |If the eligible youth is not found to

be a yout hful offender, he or she remains convicted and i s sentenced
like any other crimnal defendant. 1d. § 720.20(4).

If the eligible youth is determned to be a youthful offender,
however, the court immedi ately vacates the conviction. NY. Crim
Proc. Law § 720.20(3). A mandatory vacation of a conviction
subsequent to a yout hful offender adjudi cation has the practical and
| egal effect of a reversal. See People v. Floyd J., 462 N E. 2d 1194
(N Y. 1994). A youthful offender finding is substituted for the
conviction and the youthful offender is then sentenced. See NY.
Crim Proc. Law 8§ 720.10(4), 720.20(3). The yout hful of fender
adj udi cation, conprised of the youthful offender finding and the
yout hful of fender sentence, is then final. Id. § 720.10(6). Once

8(...continued)
of Barcenas, 19 | &N Dec. 609 (BIA 1988).
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a youthful offender determination has been nmde, that decision
cannot be changed as a consequence of the offender’s subsequent
behavior. See People v. Mervin, 462 N. Y.S.2d 544 (N Y. Sup. Ct
1983).

These procedures reflect the core criteria for a determi nation of
juvenil e delinquency under the FIJIDA. The FJDA defines a “juvenile”
as a person under 18 years of age, and a “juvenile delinquency” as
any federal crime conmitted by a juvenile. 18 U . S.C. 8§ 5031. Unti
a person is 21 years of age, he or she can be charged as a juvenile
for an offense committed while under 18 years of age. Id. Thus,
the FIJDA applies to any person bel ow t he age of 21 who has committed
an of fense before reaching his or her 18th birthday.

Under the FJDA, followi ng an investigation, either the Attorney
General certifies to the district court that federal jurisdiction
over the juvenil e appears appropriate or the juvenile is surrendered
to the state court system 18 U.S.C. § 5032. If the Attorney
General so certifies and the juvenile is not surrendered to the
state authorities, he or she generally wll be subject to
del i nquency proceedi ngs. 1d. However, there are limted
ci rcunst ances under which the juvenile will be tried as an adult.
For exanple, if a juvenile neets specific age requirenents and
commits certain listed offenses, the Attorney General may file a
notion to transfer so that the Governnent can proceed agai nst hi mor
her as an adult. 1d. In determ ning whether a juvenile should be
transferred for <crimnal prosecution as an adult, the court
considers such factors as the age and social background of the
juvenile, the nature of the alleged offense, the extent and nature
of the juvenile s prior delinquency record, and the nature of past
treatnment efforts and the juvenile's response to such efforts. Id.
These factors are simlar to the standards enpl oyed by the New York
courts in determ ning whether an “eligible youth” qualifies as a
“yout hful offender.” See People v. Shrubsall, 562 N.Y.S.2d 290, 292
(N. Y. App. Div. 1990).

We find that the New York procedure under which the respondent was
adj udi cated a yout hful offender in 1992 is sufficiently anal ogous to
the procedure under the FJDA to classify that adjudication as a
determinati on of delinquency, rather than as a conviction for a
crime. Both the state and the federal statutes apply simlar
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definitions of youths and juveniles, and both specify that neither
a youthful offender adjudication nor a determination of juvenile

del i nquency constitutes a conviction. Both the state and the
federal courts consider simlar criteria to determ ne whether an
offender will be treated as a juvenile or as an adult, and,

i kewi se, both mandate that, in certain circunstances, a youth nust
be treated as an adult. Once a deternmination is nade to treat the
of fender as a youthful offender or as a juvenile, the federal and
state court records are deened confidenti al

There are, however, certain differences between the New York and
the federal procedures. Under the state statute, a youth nust be
less than 19 years of age, whereas under the federal statute a
juvenile must be less than 18 years of age. Moreover, the state
court first convicts an offender and then adjudicates his or her
status, whereas the federal court adjudicates an offender’s status
and then initiates the appropriate proceedi ngs, either delinquency
proceedi ngs or crimnal prosecution.

Neverthel ess, the central issue before both the state and federa
courts is the offender’s status, not his guilt or innocence.
Per haps nost inportantly, under the New York procedures a conviction
precedent to a youthful offender adjudication is vacated, rendering
it anullity. See People v. Floyd J., supra. All that is left, as
inthe federal system is a civil determ nation of status, which my
not be treated as a conviction under governing law.  Applying the
FIJDA as a benchmark, we find that a youthful offender adjudication
under Article 720 of the New York Cri m nal Procedure Law corresponds
to a determination of juvenile delinquency under the FJIDA

C. Section 101(a)(48)(A) of the Act

The 1996 enactnment of section 101(a)(48)(A) of the Act, defining
the term “conviction,”® requires us to reconsi der whether juvenile

9 The definition, enacted pursuant to section 322(a)(1l) of the
Il RIRA, provides as follows:

The term “conviction” nmeans, with respect to an alien, a

(continued...)
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del i nquency and yout hful of fender adjudications constitute
convictions for a crine under the Act. |In Matter of Rol dan, supra,
and Matter of Punu, Interim Decision 3364 (BIA 1998), we exam ned
the evolution of the definition of a “conviction” under prior
adm nistrative precedents, as well as the legislative history
underlying section 101(a)(48)(A). In Punu, we determ ned that a
“deferred adjudi cation” under Texas |aw constitutes a “conviction”
because it neets both prongs of the Act’s definition, despite the
fact that such an adjudication is not |abeled a conviction under
state | aw. Matter of Punu, supra. I n Roldan, we held that the
expungenent of a conviction under an ldaho rehabilitative statute
does not alter the status of that conviction for purposes of the
Act. Matter of Roldan, supra. W find that neither these hol di ngs
nor the text of the “conviction” definition require a departure from
our nearly 6 decades of precedent decisions holding that juvenile
adj udi cations are not convictions for purposes of federa

i mm gration | aw.

We previously held in Matter of Ozkok, 19 | &N Dec. 546 (BI A 1988),
that a conviction exists where an alien has had a formal judgment of
guilt entered by a court or, if adjudication of guilt has been
wi t hhel d, where the follow ng three-pronged test has been net: (1)
a judge or jury has found the alien guilty or the alien has entered
a plea of guilty or nolo contendere or has adnmitted sufficient facts
to warrant a finding of guilt; (2) the judge has ordered the
i rposition of some formof punishnent, penalty, or restraint on the
alien s liberty; and (3) a judgnment or adjudication of guilt may be

9(C...continued)
formal judgment of guilt of the alien entered by a court
or, if adjudication of guilt has been wi thheld, where —

(i) a judge or jury has found the alien guilty or the
alien has entered a plea of guilty or nol o contendere or
has admtted sufficient facts to warrant a finding of
guilt, and

(ii) the judge has ordered sone form of punishnent
penalty, or restraint on the alien's l|iberty to be
i mposed.

10
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entered if the alien violates the terns of his or her probation or
fails to conply with the requirenments of the court’s order, w thout
availability of further proceedings regarding the alien’ s guilt or
i nnocence of the original charge.

Congress determ ned that the Ozkok definition did not sufficiently
address cases where a judgnment of guilt or inposition of sentenceis
suspended, conditioned on the alien’s future good behavior. HR
Conf. Rep. No. 104-828, at 224 (1996). For exanple, the third prong
of Ozkok precluded a finding of conviction where an adjudication is
“deferred” upon a finding or confession of guilt, and if the alien
vi ol ates probation, a final judgnment of guilt may not be inposed
until there is an additional proceeding regarding the alien’ s guilt
or innocence. In order to treat such deferred adjudications as
convictions, Congress codified the Ozkok definition but elimnnated
its third prong. 1d.

The new provision “clarifies Congressional intent that even in
cases where adjudication is ‘deferred,’” the original finding or
confession of guilt is sufficient to establish a ‘conviction” for
purposes of the immgration laws.” H R Conf. Rep. No. 104-828, at
224; see also Matter of Roldan, supra; Matter of Punu, supra. Both
the statutory | anguage and the | egislative history reveal Congress’
clear intent to include deferred adjudications within the definition
of the term “conviction.”

However, there is no indication that Congress intended to include
acts of juvenile delinquency within the neaning of the term

“conviction.” Congress is presunmed to be aware of existing | aw when
it amends a statute. McNary v. Haitian Refugee Center, Inc., 498
US. 479, 481 (1991). Presumably, Congress was aware of our

| ong- establ i shed policy and of the FJDA provisions that maintain a
di stinction between juvenile delinquencies and crim nal convictions.
There is no record of an effort or intention on the part of Congress
to include acts of juvenile delinquency in this new definition of
the term “conviction.”

We note that, in another section of the II R RA Congress nmade a
specific reference to juvenile delinquency adjudications that
includes a recognition that such adjudications are not
“convictions.” |In section 383 of the IIRIRA, 110 Stat. at 3009-652,

11
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Congress anended forner section 301(e) of the Immigration Act of
1990, Pub. L. No. 101-649, 104 Stat. 4978, 5029, to exclude fromthe
famly unity program aliens who have comritted acts of juvenile
del i nquency that, if commtted by an adult, would be classified as

felony crimes of violence. |In other words, if a juvenile commts a
certain type of felony and is adjudicated a juvenile delinquent
rather than convicted of the crine, the juvenile will be excluded

fromthe famly unity programas if he or she had been convicted as
an adult.

Prior to this amendnent, section 301(e) of the Inmgration Act of
1990 excluded from the family unity program aliens who had been
convicted of a felony or three or nore ni sdenmeanors. If the term
“conviction” were nmeant to include adjudications of juvenile
del i nquency, the anmendnment set forth at section 383 of the I RIRA

woul d be superfluous: a juvenile adjudicated for any act
constituting a felony would be excluded from the program By
enacting a specific disqualification for <certain juvenile
adj udications and linmting the scope of that disqualification to
vi ol ent felonies, Congress has recognized, in the sane statute
containing a revised definition of a “conviction,” that

adj udi cations for juvenile delinquency are separate and distinct
fromcrimnal convictions. See |IIR RA § 383.

Al t hough Congress included certain acts of juvenile delinquency in
one section of the statute, it chose not to include such acts within
the “conviction” definition. W understand |egislative purpose to
be expressed through the plain meaning of the words used in a
statute considered as a whole. See K Mart Corp. v. Cartier, Inc.
486 U.S. 281, 291 (1988). The express inclusion of | anguage in one
clause or provision of the statute and its absence or exclusion in
anot her clause or provision is to be given effect. [INS v. Cardoza-
Fonseca, 480 U.S. 421, 432 (1987); see also Matter of Mchel, 21 |&N
Dec. 1101, 1104 (BI A 1998). Accordingly, we hold that our prior
adm nistrative rulings on the treatnment of juvenile delinquency or
yout hf ul of fender adj udi cations are not altered by the enactnent of
section 101(a)(48)(A) of the Act.

This conclusion is not inconsistent with either Matter of Punu,

supra, or Matter of Roldan, supra. Punu dealt with the issue of
deferred adj udi cati on that Congress explicitly addressed i n enacting

12
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section 101(a)(48)(A. We recognized that the new definition
suppl anted our ruling in Matter of Ozkok, supra, and held that a
def erred adj udi cati on under Texas |l aw was sufficiently “final” to be

counted as a conviction for immgration |aw purposes. Rol dan
applied the holding of Punu to a different form of state
rehabilitative proceeding, i.e., expungenent. Qur consi stent

policy, expressed in Ozkok as well as in Punu and Roldan, is that a
single, federal standard should govern, and thus that the
determination of what constitutes a conviction for purposes of
federal inmmgration |law should not depend on the classifications
assigned by different state laws to adjudications subject to
rehabilitative provisions. The pivotal passage of Rol dan expl ai ns
the rational e:

Under [section 101(a)(48)(A)], an alien for whomentry of
judgnment has been deferred may be found convicted for
i mrigration purposes despite the fact that the state in
whi ch his proceedi ngs were held has never considered him
convi ct ed. It simply would defy logic for us, in a case
concerning a conviction in a state which effects
rehabilitation through the technical erasure of the record
of conviction, to provide greater deference to that state’s
deternm nation that a conviction no |onger exists. Under
either scenario, the state has decided that it does not
consi der the individual convicted based on the application
of a rehabilitative statute.

. Congress clearly does not intend that there be
different imm gration consequences accorded to crimnals
fortunate enough to violate the law in a state where
rehabilitation is achieved through the expungenent of
records evidencing what would otherwi se be considered a
conviction under section 101(a)(48)(A), rather than in a
state where the procedure achieves the sane objective
sinmply through deferral of judgnment.

Matter of Rol dan, supra, at 12.
The principal thrust of Rol dan and Punu—to faithfully apply the new

statutory definition in a manner that wll be consistent across

13
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state lines—+s consistent with our holding today. W continue to
apply a federal standard, analyzing state juvenile or youthful
of fender proceedi ngs agai nst the provisions of the FIDA

Furt her nore, juvenile del i nquency and yout hf ul of f ender
adj udi cations are not akin to expungenent or deferred adjudication
procedures. Under the former, proceedings are civil in nature and

t he adjudi cation of a person deternmined to be a juvenile delinquent
or youthful offender is not a conviction ab initio, nor can it ripen
into a conviction at a later date. |In the case of an expungenent or
deferred adjudication, the judgnment in the crimnal proceeding
either starts out as a “conviction” that can be “expunged” upon
satisfactory conpletion of terns of punishment and petition to the
court, or as a judgnent that is deferred pending simlar
satisfaction of conditions of punishnent. |In either case, however,
nei t her expungenent nor deferral can be presuned, and the origina
judgment of guilt may remain, or ripen into, a “conviction” under
state law. This is a dispositive difference, because a juvenile
adj udi cati on cannot becone a conviction based on the occurrence or
nonoccurrence of subsequent events.?® To elimnate these
di stinctions and overrule our well-established precedents on these
i ssues, we would require clearer direction from Congress that it
i ntended juvenile adjudications to be treated as convictions for
i mm gration purposes.

We al so do not consider the specifics of the New York procedure in
whi ch a youthful offender is first “convicted” and then determ ned
to be eligible for youthful offender status to be sufficiently
anal ogous to an “expungerment” to bring it within the scope of
Rol dan. Once the decision to treat an offender as a youthful
of fender has been nmde, this “conviction” is automatically vacat ed.
Such mandatory vacation has the practical and |egal effect of a
reversal . People v. Floyd J., supra. Furthernmore, the youthfu
offender finding is static, because it cannot be changed or

10 W noted in Roldan that, in general, an original judgnent that
has been expunged under a rehabilitative schene “retains its
vitality for at |east sone purpose,” including consideration for

enhanced penalty provisions in the event of a subsequent conviction
Matter of Rol dan, supra, at 5.

14
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wi t hdrawn as a result of subsequent behavior. See People v. Mervin,
supra; People v. Gary OD., 461 N. Y.S. 2d 65 (N. Y. App. Div. 1983).

The distinction between a youthful offender adjudication and an
expunged conviction is further underscored by conmparing the FJDA
with the former Federal Youth Corrections Act, ch. 1115, § 2, 64
Stat. 1086 (1950) (codified at 18 U S.C. 88 5005-5026 (1982))
(repeal ed 1984) (“FYCA").% Under the FJDA there is only a finding
of delinquency, whereas under the FYCA there was an actual crimn nal
conviction. See Matter of P-, supra; see also People v. Rivera, 474
N.Y.S.2d 573 (N. Y. App. Div. 1984). Accordingly, we held in Matter
of Rol dan, supra, that convictions set aside pursuant to the FYCA or
a conparable state statute were sufficiently analogous to
“expungenents” and would no | onger be given effect in inmmgration
proceedi ngs. Thus, our earlier holdings in Matter of Zingis, 14 1 &N
Dec. 621 (BIA 1974) (ruling that a conviction set aside under the
FYCA was consi dered elimnated for i mrgration purposes), and Matter
of Andrade, 14 |&N Dec. 651 (BIA 1974) (holding that a conviction
set aside under a state statute conparable to the FYCA was
considered elimnated for i mri gration purposes), were anong t he case
law and admi nistrative rulings that we found to be “no |onger
controlling.” Matter of Roldan, supra, at 19. Conspi cuously,
nowhere in Roldan in our extended discussion of state and federa
rehabilitative provisions did we consider juvenile adjudications to
be included in such provisions. W therefore conclude that Rol dan
did not disturb our prior case |law regarding juvenile delinquency
proceedi ngs.

Accordingly, we return to the basic principle enunciated by this
Board nearly 50 years ago, in the wake of the enactment of the
I mmigration and Nationality Act of 1952, ch. 477, 66 Stat. 163:

In the cases of persons under 18 years of age who have been
convicted as crimnals, the provisions of [former] section

11 The Federal Youth Corrections Act was repeal ed, effective October
12, 1984, by the Conprehensive Crinme Control Act of 1984, Pub. L
No. 98-473, tit. |1, 88 218(a)(8), 235(a)(1l)(A), 98 Stat. 1837,
2027, 2031.
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212(a) (9) would apply. But as to persons who have been
found to be juveniles and have been treated as juvenile
of fenders in the disposition of their cases, we find that
this provision has no application. We hold that this
provision therefore makes no change in the previous
adm ni strative hol di ngs that juvenil e del i nquenci es are not
considered to be crimes wthin the neaning of the
i mrigration |aws and charges relating to the conviction of
or the admission of the commission of «crimes are
i napplicable in such cases.

Matter of C-M, supra, at 329. We therefore reaffirm that an
adj udi cati on of youthful offender status or juvenile delinquency is
not a conviction for a crinme for purposes of the inmm gration | aws.

I'V. THE RESPONDENT’ S 1998 RESENTENCI NG

It is undisputed that on COctober 13, 1998, the respondent was
resentenced to a l-year termof inprisonnent after pleading guilty
to violating his probation by failing to report to his probation
officer. The Inmgration Judge found that the respondent’s QOctober
1998 resentencing constituted a “conviction” within the nmeani ng of
section 101(a)(48)(A) of the Act. However, resentencing is distinct
fromthe vacation of a conviction. See generally Matter of Martin,
18 I &N Dec. 226 (BI A 1982).

Li kewi se, resentencing of a youthful offender is distinct fromthe
under | yi ng yout hful offender adjudication. |n People v. Gary OD.,
supra, the New York Suprene Court, Appellate Division, found that
although a trial court was authorized to revoke a youthfu
of fender’ s sentence of probation and to i npose an anended sentence
for the of fender’s probation violations, the court was not enpowered
to convert a youthful offender adjudication into a judgnent of
conviction. See also N.Y. Crim Proc. Law 8§ 410.70(5) (MKinney
2000); People v. Calderon, 588 N E.2d 61 (N. Y. 1992). Resentencing
of a youthful offender does not disturb the underlying youthful
of f ender adj udi cation

In the instant case, the record entitled “Sentence and Comm t nent”
does not indicate whether the respondent was adj udi cated a yout hfu
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of fender or convicted of a crinme, precisely because the respondent
was neither readjudicated a youthful offender nor convicted of a
crime. Accordingly, we cannot find that the respondent’s 1998
resentencing constitutes a “conviction” wthin the nmeaning of
section 101(a)(48)(A) of the Act.

V.  CONCLUSI ON

Based on the foregoing, we conclude that neither the respondent’s
1992 vyout hful offender adjudication nor his 1998 resentencing
constitutes a “conviction” wthin the meaning of section
101(a)(48)(A) of the Act. There is sinply no evidence that when
Congress enacted a statutory definition of the term“conviction,” it
intended to thwart the federal and state governnents fromacting as
parens patriae in providing a separate system of treatment for
juveniles. Accordingly, the respondent’s appeal of the Imr gration
Judge’s decision will be sustained and the renoval proceedi ngs wll
be term nated.

ORDER: The appeal is sustained and the renpval proceedings are
term nat ed.
BEFORE THE BOARD
(January 18, 2001)
Pro se?
Jonat han E. Gradess, Esquire, Manuel D. Vargas, Esquire, Joshua L.

Dratel, Esquire, and Laura Johnson, Esquire, New York, New York, for
am ci curiae?

1 The respondent’s counsel failed to file a notice of entry of
appearance on appeal . However, a courtesy copy of this decision
will be sent to him

2 W acknow edge with appreciation the thoughtful argunments raised
in the amici curiae' s brief.
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Barry O Melinn, Acting Chief Appellate Counsel, for the Inmm gration
and Naturalization Service

Before: Board En Banc: SCHM DT, Chairman; DUNNE, Vice Chairman;
SCl ALABBA, Vice Chairman; HEILMAN, HOLMES, HURW TZ, VILLAGELIU,
FI LPPU, COLE, ROSENBERG, MATHON, GUENDELSBERGER, JONES, GRANT,
MOSCATO, M LLER, BRENNAN, ESPENCZA, and OSUNA, Board Menbers.

GRANT, Board Menber

In a published decision dated Septenber 12, 2000, we sustai ned the
respondent’ s appeal froman I mrigration Judge’ s decision findingthe
respondent renmpovable and ineligible for relief from renmoval and
ordering him removed from the United States to the Dom nican
Republic. Matter of Devison, Interim Decision 3435 (Bl A 2000). W

ordered the renoval proceedings terni nated. The Inmgration and
Nat ural i zati on Service has filed a notion to reconsider. The notion
will be denied. The request for oral argunent is denied. 8 C.F. R

§ 3.2(h) (2000).

A notion to reconsider “shall state the reasons for the notion by
speci fying the errors of fact or lawin the prior Board decision and
shall be supported by pertinent authority.” 8 CF.R 8 3.2(b)(1).
In the instant case, the Service begins by retreating fromits own
argunents. It retracts two significant assertions that it
previously made in this case, nanely: (1) that a youthful offender
adj udication is not a conviction; and (2) that the respondent was

only convi cted upon resentencing. It argues that the | egal analysis
in our prior decision was flawed because it was prenised on these
two assertions, which the Service now clains are incorrect. The

Service offers new legal argunents in support of its changed
position and contends that we, too, mnust reverse our original
deci si on.

We have revi ewed the record, our previous decision, and the notion
to reconsider. We find that the Service's notion has not set forth
any | egal or factual error that would convince us to reconsider our
prior deci sion. See 8 C.F.R § 3.2(b). The decision will
accordingly remain undisturbed, and the Service's nmotion will be
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deni ed. However, we add the following for purposes of
clarification.

The Service asserts that we erred in finding that an adjudication
of yout hful offender status pursuant to Article 720 of the New York
Crim nal Procedure Law corresponds to a determ nation of juvenile
del i nquency under the Federal Juvenile Delinquency Act, 18 U. S. C.
88 5031-5042 (1994 & Supp. |1 1996) (“FJDA’), and therefore that
such an adjudication is not a conviction for a crime within the
meani ng of section 101(a)(48)(A) of the Imrigration and Nationality
Act, 8 U S. C. 8§ 1101(a)(48)(A) (Supp. V 1999). In essence, the
Service offers four reasons for its assertion of error. We will
address each in turn.

First, the Service contends that the New York youthful offender
procedure parallels the Federal Youth Corrections Act, ch. 1115,
§ 2, 64 Stat. 1086 (1950) (codified at 18 U.S.C. 88 5005-5026
(1982)) (repealed 1984) (“FYCA"), not the FIJDA. In support of its
argunent, the Service proposes the follow ng schema: the New York
juvenil e delinquency procedure in Article 3 of the New York Fam |y
Court Act is analogous to the FIJDA, whereas the New York yout hful
of fender procedure parallels the FYCA. The crux of its argunent is
t hat the yout hful of fender procedure corresponds to t he FYCA because
under both the state and federal law a conviction is entered and
then set aside. According to the Service, the New York procedure is
a rehabilitative statute just |ike the FYCA, and thus, a yout hful
of fender adjudication constitutes a conviction for a crime under
section 101(a)(48)(A) of the Act.

Initially, we observe that one of the legislative nodels for the
now repeal ed FYCA was the New York Youth Corrections Act, 1974 N.Y.
Laws, ch. 652, 8 7, which was itself repealed in 1974. See United
States ex rel. Sero v. Preiser, 506 F.2d 1115, 1118-19 (2d Cir.
1974), cert. denied, 421 U.S. 921 (1975); see also WIilfred J. Ritz,
Federal Youth Corrections Act: The Continuing Charade, 13 U. Rich.
L. Rev. 743, 780 (1979) (recommendi ng that the FYCA be repeal ed for
the same reasons that the New York Youth Corrections Act was
repeal ed). Thus, both the FYCA and its New York counterpart have
been repeal ed.
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In our prior order, we considered both the FIJDA and the FYCA and
concl uded that the New York procedure is nore akin to the FJDA than
to the FYCA. W now enphasi ze that the pivotal difference between
the FIJDA and the FYCA is that the FJDA prevents the entry of a
convi ction, whereas the FYCA sets aside a valid conviction.

Under the operative provision of the FIDA, 18 U.S.C. § 5032, the
of fender’'s status as a juvenile offender is determ ned prior to
trial and conviction. By contrast, under the operative provision of
the FYCA, 18 U S.C. § 5021, a youthful offender was tried,
convicted, and sentenced. After the entry of a conviction, if the
of fender satisfied the requirenments of his sentence, his conviction
could be set aside.® The FYCA provided federal judges with new
alternative sentencing options, including conmmtting the youth for
treatment or placing him on probation. If the youthful offender
responded to treatnment and established rehabilitation, the offender
coul d be di scharged unconditionally and the conviction could be set
aside. Like other rehabilitative statutes, a conviction set aside
under the FYCA was conditioned on the offender’'s future good
behavi or .

Under the operative provision of the New York youthful offender
statute, section 720.20 of the New York Criminal Procedure Law,
after an offender is convicted but before sentence is inposed, the
court orders a presentence investigation to determ ne whether the
of fender qualifies for youthful offender treatment. |If the offender
is accorded youthful offender treatment, the court immediately
vacates the conviction and replaces it with a youthful offender
finding. Once an offender is determ ned to be a youthful offender

3 Prior toits repeal, 18 U.S.C. § 5021(b) provided as foll ows:

Where a youth of fender has been placed on probation by
the court, the court nmay thereafter, inits discretion
unconditionally discharge such youth offender from
probation prior to the expiration of the maxi num period
of probation theretofore fixed by the court, which
di scharge shall automatically set aside the conviction
and the court shall issue to the youth offender a
certificate to that effect.
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the conviction nust be vacated imediately, unconditionally, and
irrevocably. A yout hful offender finding and sentence are not
deened to be a judgnent of conviction. See People v. Floyd J., 462
N. E. 2d 1194 (N. Y. 1994).

As we pointed out unaninmously in our prior decision, there is a
significant difference between the FYCA and the New York | aw in that
under the FYCA a conviction was set aside on the basis of the
of fender’ s subsequent good behavior, whereas under the New York
yout hful of fender procedure the conviction is vacated imediately
and uncondi tionally once the offender is accorded yout hful offender
treatnment. Mreover, the fact that a youthful offender finding and
sentence are not deened to be a judgnent of conviction makes the New
York vyouthful offender procedure nore akin to the FJDA, which
prevents the entry of a conviction, than to the FYCA

In addition to arguing that the New York procedure i s anal ogous to
the FYCA, the Service contends that it is unlike the FIJDA. In our
prior decision we recognized that there are differences between the
state statute and the FJDA Nevert hel ess, we concluded that the
state procedure is sufficiently anal ogous to the FJDA to classify an
adj udi cati on under the New York procedure as a determ nation of
del i nquency, rather than as a conviction for a crine. W are not
inclined to revisit the issue.

Third, the Service argues that our decision is deficient because
it makes no reference to the juvenile delinquency provisions set
forth in Article 3 of the New York Fam |y Court Act. W disagree.
The Board engages in case adjudi cation. W decide those issues that
lead to the resolution of the cases before us. The instant case
pertains to an adjudi cation of youthful offender status pursuant to
Article 720 of the New York Crimnal Procedure Law, not to a
juvenil e delinquency adjudication as defined in section 301.2 of the
Fam |y Court Act. Thus, we find it unnecessary and i nappropriate to
extend our ruling to all related state statutes. Furthernore, the
fact that New York law provides for both juvenile delinquency
procedures and yout hful of fender procedures does not alter our prior
order, which was reached follow ng careful deliberation

Finally, throughout its brief the Service contends that our
decision “blurs the crucial distinction between juveniles and
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adults.” It states further that “[t]he |ine between the prosecution
of adults and treatnment of juveniles is a very clear one.”
According to the Service, we found that “youthful offenders are like
juveniles and therefore they are never ‘convicted.’'” Thus, the
Service concludes that our reliance on Board precedent concerning
the treatment of juveniles is irrelevant.

The Service evidently m sunderstands the discussion in our prior
deci si on regardi ng the well-recogni zed di stinction between findings
of juvenile delinquency and crimnal convictions. The issue before
us was not whether a youthful offender is or “is like” a juvenile or
an adult, but whether the New York youthful offender procedure is
simlar in nature and purpose to the FIJDA so as to receive sinlar
treat ment under the Act. After careful consideration of Board
precedent and recent amendnments to the Act, we determned that the
New York procedure under which the respondent was adjudicated a
yout hful offender is sufficiently anal ogous to the procedure under
the FIJDA to classify that adjudication as a determ nation of
del i nquency, rather than as a conviction for a crine. W find no
error in that conclusion. Accordingly, we will deny the notion to
reconsi der.

ORDER: The notion to reconsider is denied.
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